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SERVICE AGREEMENT

Service Agreement (“Agreement”) is entered into by and between The Regents of the University of California on behalf of the University of California, San Diego, a public, not-for-profit, educational institution located at 9500 Gilman Drive, La Jolla, California 92093 (“UCSD”) and the Company whose name and address appear on Exhibit A, attached hereto and incorporated by reference herein (“Company”). 

WHEREAS, the University of California, San Diego, Calit2 ("Calit2") has established a Nano3 laboratory ("Nano3" or "facility") for use by Calit2 faculty and students for academic and research purposes; and 

WHEREAS, as a public service consistent with the mission of UCSD, and subject to such UCSD use, the Nano3 is available for use by non-UCSD entities on an hourly fee basis; and

WHEREAS, the Company desires to use the Nano3 to conduct independent activities for which satisfactory facilities do not exist elsewhere; 

NOW, THEREFORE, in consideration of the foregoing, and the mutual obligations contained and described herein, the parties agree as follows: 

1. Scope of Work.  UCSD will permit the Company to access and use the Nano3 in accordance with the terms and conditions set forth herein and on Exhibit A, Services attached hereto and incorporated by reference herein.
2. Facility Use Requirements.  
2.1. Mandatory User Training.tc \l2 "Parties 
As a user of the Nano3, the Company is subject to the facility regulations as set by the Nano3 advisory committee and will use standard operating and safety procedures. Prior to performing work in the facility, each employee of the Company assigned to work in the Nano3 must complete approximately one hour of training in facility safety procedures.  All users must be trained and authorized by Nano3 staff to use Nano3 equipment.  Calit2 will schedule the training with the Company upon execution of this Agreement. While the staff and management of the Nano3 will do everything possible to provide training to users, the Company acknowledges that the ultimate responsibility for safe use of the facility rests with the Company. 

2.2.  Authorized Location.

The Company’s employees who require training as provided above (hereafter also referred to as the Company) will be limited under this Agreement to the use of the UCSD Nano3 facility only. No authorization or permission is granted under this Agreement for the Company to visit any non-public areas of the UCSD campus including other rooms, labs or offices in the Nano3 building or other administrative, faculty, or classroom space. 

2.3.  Independent Use.

The Company agrees to conduct work at Nano3 independently, and further agrees not to collaborate with UCSD faculty, staff, or students, or with other Nano3 users, without the prior written permission of UCSD. Any such collaboration will be conducted under the terms of a separate contract to be negotiated between the collaborating parties prior to initiation of any collaborative work at the Nano3.

2.4.  Workplace Safety Requirements.
For any work performed by the Company at the Nano3, the Company shall comply with all applicable provisions of UCSD Environmental Health and Safety directives and related instructions and procedures pertaining to workplace safety, security, protection, industrial safety, work authorization, equipment control, emergency plans, and other facility use requirements and departmental administrative controls.

2.5.  Materials.

The Company is expected to provide any specialized materials at its own expense.  Basic supplies and materials required for operation of machines and equipment in the Nano3 will be provided by the facility. 

2.6.  Confidentiality.

Neither party intends to disclose to the other any material, information, techniques or other matters that are confidential, proprietary or trade secrets. UCSD has no responsibility to maintain the confidentiality of any of the Company’s material, information, etc., which may be disclosed to UCSD by the Company, either intentionally or inadvertently. 

2.7.  Scheduled Use.

Following completion of mandatory training, the Company will have access to the facility and its use will not interfere with campus usage pursuant to Section 15 of this Agreement. UCSD and the Company will agree upon a proposed schedule for the Company’s access and use of the Nano3 facilities. However, UCSD reserves the right to change the proposed schedule, subject to the needs of UCSD to use the facility for research and academic purposes. UCSD does not guarantee the Company access to laboratory equipment as scheduled, nor does UCSD guarantee the working condition of laboratory equipment. 

3. Cost.  As consideration for the Company’s access to and use of the Nano3, the Company will pay UCSD the costs set forth on Exhibit A, incorporated by reference herein.  Unused hours past the end date of the Agreement are refundable except if less than $250. Payments can be made ahead of time by check or UCSD will accept a PO at the time of contract signature (minimum amount $1000), to be billed monthly upon usage, using rates in effect at the time of usage. 
4. Payment. 

4.1. Schedule.  The Company shall pay UCSD the compensation as set forth on Exhibit A. 
4.2. Remittance.  Checks are to be made payable to The Regents of the University of California.
5. Term of Agreement.  This Agreement will begin and end on the dates set forth on Exhibit A, but may be extended by written agreement of the parties pursuant to Paragraph 20, below.
6. UCSD Contact.  All inquiries and notices with respect to this Agreement shall be sent to the UCSD contact whose name and related information are set forth on Exhibit A.
7. Company Parking Fee Requirements.  The Regents of the University of California and State Assembly actions require that all vehicles parked on University of California campuses be registered and be subject to a fee sufficient to cover the cost of construction, maintenance and administration of parking facilities.  All vehicles are subject to the policies set forth in 
http://adminrecords.ucsd.edu/ppm/docs/545-2.html
UCSD Transportation and Parking Services Office:  (858) 534-4223.
8. Termination.  Either party may terminate this Agreement upon ten (10) days’ written notice.  In the event of termination by the Company, UCSD will not be responsible to refund payments already made prior to effective date of termination.   This Agreement can be terminated immediately if the Company does not follow proper procedures as outlined in the mandatory user training class or fails to comply with the terms and conditions of this Agreement.
9. Insurance.  The Company shall, at its sole cost, insure its activities and indemnification obligations in connection with this Agreement from its inception and shall keep in force and maintain insurance or self-insurance as follows: general liability (each occurrence: $500,000; Products/Completed Operations: $1,000,000) business automobile liability (a combined single limit of no less than $500,000 per occurrence), and workers’ compensation (as required under California law) and such other insurance as may be necessary to provide coverage for its performance under this Agreement.  If the insurance is written on a claims-made form, it shall continue for a period of three years following termination of this Agreement.  The coverage required herein shall not in any way limit the liability of the Company. Concurrent with the execution of this Agreement, the Company shall furnish Nano3 with Certificates of Insurance evidencing compliance with all requirements.  Except for workers’ compensation coverage, the coverage referred to above shall include The Regents of the University of California as an additional insured.  Such provision shall apply in proportion to and to the extent of the negligent acts or omissions of the Company or any person or persons under the Company’s direct supervision and control.  The Certificates of Insurance shall obligate the Company’s insurers to notify University at least thirty (30) days prior to cancellation of or change in any of said insurance.
10. Indemnification.  Each party shall defend, indemnify and hold the other party, its officers, employees, and agents harmless from and against any and all liability, loss, expense (including attorneys’ fees), and claims for injury or damages arising out of the performance of this Agreement, but only in proportion to and to the extent such liability, loss, expense, attorneys’ fees, or claims for injury (including death) or damages are caused by or result from the negligent or intentional acts or omissions of the indemnifying party, its officers, employees, or agents.  
11. Patent Infringement Indemnification.  The Company shall indemnify, defend, and hold harmless UCSD, its officers, agents, and employees against all losses, damages, liabilities, costs, and expenses (including but not limited to attorneys' fees) resulting from any judgment or proceeding in which it is determined, or any settlement agreement arising out of the allegation that the Company's work under this Agreement constitutes an infringement of any patent, copyright, trademark, trade name, trade secret, or other proprietary or contractual right of any third party. UCSD shall inform the Company as soon as practicable of the suit or action alleging such infringement. The Company shall not settle such suit or action without the consent of UCSD.  UCSD retains the right to participate in the defense against any such suit or action.
12. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, THE COMPANY AGREES THAT IN NO EVENT SHALL UCSD, ITS OFFICERS, EMPLOYEES OR AGENTS BE LIABLE TO THE COMPANY FOR ANY INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES (INCLUDING LOSS OF PROFITS OR REVENUES, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES), REGARDLESS OF THE LEGAL THEORY UNDER WHICH SUCH DAMAGES ARE SOUGHT, ARISING OUT OF OR RESULTING FROM THE COMPANY’S PERFORMANCE OR NONPERFORMANCE OF WORK HEREUNDER, OR FROM TERMINATION OR SUSPENSION OF THE AGREEMENT. THE COMPANY IS RESPONSIBLE FOR ALL ASPECTS OF WORK CONDUCTED BY THE COMPANY HEREUNDER, AND UCSD DOES NOT ASSURE A PARTICULAR PROJECT RESULT. NEITHER UCSD NOR ANY OFFICER OR EMPLOYEE THEREOF IS RESPONSIBLE FOR ANY DAMAGE OR LIABILITY OCCURRING BY REASON OF ANYTHING DONE OR OMITTED TO BE DONE BY UCSD UNDER OR IN CONNECTION WITH ANY WORK, AUTHORITY, OR JURISDICTION DELEGATED TO UCSD UNDER THIS AGREEMENT. UCSD DISCLAIMS ALL WARRANTIES, EXPRESS AND IMPLIED, INCLUDING WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. IN NO EVENT SHALL UCSD’S TOTAL LIABILITY UNDER THIS AGREEMENT EXCEED THE AMOUNT PAID BY THE COMPANY FOR THE SERVICES.
13. Use of UCSD Name.  California Education Code Section 92000 prohibits use of the University of California, San Diego’s name to suggest that UCSD endorses a product or service. The Company will not use The University of California’s name, or any acronym thereof, including UCSD, without UCSD’s prior written approval. The Company agrees to make no publicity releases (including news releases and advertising) relating to this Agreement and the Company’s work hereunder without the prior written approval of UCSD. The Company is not permitted to make any public statements, whether written or oral, which in any way indicate that UCSD, the University of California, or UCSD faculty in any way endorse, validate, or approve of the Company’s work performed hereunder

14. Excusable Delay.  In the event of a delay caused by inclement weather, fire, flood, strike or other labor dispute, acts of God, acts of Governmental officials or agencies, or any other cause beyond the control of UCSD, UCSD's performance is excused hereunder for the periods of time attributable to such a delay, which may extend beyond the time lost due to one or more of the causes mentioned above. The Company's duty to pay for past or continuing costs is not suspended hereunder.
15. Non-Interference. Notwithstanding any other provision contained herein, the use of the facility in support of this Agreement can only be authorized to the extent that it will not interfere with work related to the prime missions of UCSD and/or the Department (e.g., education and research).  Accordingly, Company’s exclusive remedy for failure by either UCSD or persons acting on its behalf to perform services or furnish information or data hereunder at any particular time or in any specific manner, is limited to reimbursement of any unexpended payments under this Agreement.
16. Notice.  Any notice or communication required by this Agreement shall be in writing and shall be deemed to have been duly given if delivered personally, or sent by overnight mail, or prepaid registered mail, or confirmed facsimile transmission, addressed to the other party at the address set forth on Exhibit A, or at such other address as such party hereto may hereafter specify in writing to the other party.
17. Status of Parties.  This Agreement is not intended to create, nor shall it be construed to be, a joint venture, association, partnership, franchise, or other form of business relationship.  Neither party shall have, nor hold itself out as having, any right, power or authority to assume, create, or incur any expenses, liability, or obligation on behalf of the other party, except as expressly provided herein.
18. Third-Party Beneficiary.  There are no intended third-party beneficiaries to this Agreement.
19. Severability.  If any provision of this Agreement is held invalid, illegal or unenforceable in any respect, such provision shall be treated as severable, leaving the remaining provisions unimpaired, provided that such does not materially prejudice either party in their respective rights and obligations contained in the valid terms, covenants, or conditions.
20. Non-Waiver.  The failure of either party to require the performance of any of the terms of this Agreement or the waiver by either party of any default under this Agreement shall not prevent a subsequent enforcement of such term, nor be deemed a waiver of any subsequent breach.
21. Modification of Agreement.  This Agreement shall be changed only by written agreement of the parties.

22. Applicable Law.  This Agreement shall be governed by the laws of the State of California without regard to its conflict of laws provisions.

23. Arbitration.  In the event of any dispute, claim, question, or disagreement arising from or relating to this Agreement or the breach thereof, the parties hereto shall use their best efforts to settle the dispute, claim, question, or disagreement.  To this effect, they shall consult and negotiate with each other in good faith and recognizing their mutual interests, attempt to reach a just and equitable solution satisfactory to both parties.  If they do not reach solution within a period of sixty (60) days, then upon notice by either party to the other, all disputes, claims, questions, or disagreements shall be finally settled in accordance with the provisions of the American Arbitration Association (“AAA”) and proceed under the provisions of Title 9 of the California Code of Civil Procedure Sections 1280 through and including 1294.2.  The discovery provisions of the California Code of Civil Procedure Section 1283.05 shall be applicable to this Agreement.  Each party shall bear its own costs.
24. Intellectual Property Rights.  Neither party, nor any of its employees or agents, waive, transfer, or assign any intellectual property rights that exist under the law as a result of the performance of the Services referenced herein.     
25. Signatures, Counterparts and Copies.  This Agreement may be executed in counterparts, all of which, when taken together, shall constitute one contract with the same force and effect as if all signatures had been entered on one document.  Signatures may be made electronically, and such electronic signatures shall be valid and binding upon the parties making them, and shall serve in all respects as original signatures.  Signatures may be delivered among and between the parties by facsimile or electronic means.  Thereafter, the parties further agree that electronic copies of this Agreement may be used for any and all purposes for which the original  may have been used.   

26. Headings and Captions.  Headings and captions in this Agreement are to facilitate reference only, do not form a part of this Agreement, and shall not in any way affect the interpretation hereof.
27. Authority.  Both parties represent that each has the full authority to perform its obligations under this Agreement and that the person executing this Agreement has the authority to bind it.
28. Survival.  Provisions of this Agreement, which by their express terms, or by necessary implication, apply for period of time other than specified herein, shall be given effect, notwithstanding termination or expiration.  
29. Company’s Representations and Warranties.  Company hereby represents and warrants that, except as expressly provided for herein, no obligations are imposed upon UCSD as a result of any other agreement(s) involving Company to which UCSD is not a party.
30. 
Export Control.  No ITAR or export controlled materials or information shall be delivered to UCSD pursuant to this agreement.   
31. Entire Agreement.  This Agreement, including Exhibit A which terms and conditions are made a part hereof, sets forth the entire agreement of the parties with respect to the subject matter herein and supersedes any prior agreements, oral and written, and all other communications between the parties with respect to such subject matter.  Any terms and conditions contained in the Company’s purchase order, and any separate NDA, scope of work or similar document shall have no force and effect.  Any changes or additions to Sections 1-31, inclusive, of this Agreement are invalid, unless approved in writing by the UCSD representative identified in Exhibit A, Paragraph 8.

IN WITNESS WHEREOF, the Company has executed this Agreement on the date set forth below.

	  COMPANY NAME:       

	

	  Signature:__________________________________________

	

	  Printed Name: _____________________________________
	

	  Title: ______________________________________________
	

	  Date:_______________________________________________
	


	
	     
	COMPANY EMPLOYER USER

	
	
	By:________________________________

	
	
	Name:_____________________________

	
	
	Title:______________________________


	       COMPANY EMPLOYER USER
	COMPANY EMPLOYER USER
	COMPANY EMPLOYER USER

	Signature:___________________________
	Signature:___________________________
	Signature:________________________________

	Printed Name:________________________
	Printed Name:________________________
	Printed Name:_____________________________

	Title:_________________________
	Title:_________________________
	Title:______________________________


EXHIBIT A
SERVICES
COMPANY:

Enter full legal name of the Company
State of incorporation:  enter the state in which the Company is incorporated
Principal place of business located at enter the headquarters address
Attention:  Name of responsible person at the Company
Telephone:      
Fax:      
Email:      
COMPANY FISCAL CONTACT:

Mailing Address:  enter the address, city, state ZIP
Attention:  Name of fiscal contact at the Company
Telephone: (   )       
Fax: (   )       
Email: __________________
1. SCOPE OF WORK: 

The Services will be performed as set forth below, or in accordance with the attachment hereto and incorporated by reference herein.  The Company may issue a purchase order for each Service, however, any terms and conditions set forth on the purchase order are of no force and effect and only the terms and conditions set forth in this Agreement shall apply to the Services hereunder. For a current list of facility Services we offer, please refer to the Nano3 website at http://nano3.calit2.net/rates/.  
Enter description of facility services here, which must be signed and approved by an appropriate Department Chair or Designee below.
I have accepted this Scope of Work on behalf of UCSD and the responsibility for administering and monitoring the agreement.

_______________________________________                                                                                                   /  / 2011  

Signature of UCSD Department Chair or Designe        UCSD Title                                                     Date                                                 

2. COST:  Total Not to Exceed $     .  For current facility rates and a list of services we offer, please refer to the Nano3 website at http://nano3.calit2.net/rates/.  Facility rates are subject to change.       
3. PAYMENT:  100% of cost is due upon signing of this Agreement. If issuing a Purchase Order (minimum of $1,000), PO will be billed monthly, upon usage, using rates in effect at the time of usage.

4. REMITANCE: Checks are to be made payable to The Regents of the University of California and sent to:

Nano3 Business Office, Calit2

University of California, San Diego

9500 Gilman Drive, #0436

La Jolla, California 92093-0436

5. TERM OF AGREEMENT: This Agreement will begin on       and end on      .      
6. NANO3 BUSINESS OFFICE CONTACT:

James Koga
Fund Manager

University of California, San Diego

Telephone: (858) 534-1749
Email: jkoga@ucsd.edu 
7. NANO3 TECHNICAL CONTACT:

Ryan Anderson

Microfabrication Process Engineer

University of California, San Diego

Telephone: (858) 822-5663

Email: rranderson@ucsd.edu 
8. PER SECTION 31 OF THE AGREEMENT, THE UCSD REPRESENTATIVE RESPONSIBLE FOR APPROVING CHANGES OR ADDITIONS TO THIS AGREEMENT:  Steve Carter, Shelby Mayoral, or Sheila Paul - MC 0914; buscon@ucsd.edu.
END OF EXHIBIT A 
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